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Without doubt, the recent economic turn down (the so-called “Great Recession”) was painful for retail tenants as well as retail landlords.  The successive wave of store closures (both within and outside of the bankruptcy context) and rent restructuring negotiations have left a strong impression on both parties, especially retail tenants.  In this checklist, I am collecting a series of issues about which retailers have renewed interest in the wake of the Great Recession.
1.
After absorbing the costs of (and foregoing revenue from) numerous store closures, some retail tenants are, frankly, somewhat reluctant to engage in new store growth in traditional ways.  Instead, for example, they want to “test the waters.”  This concern manifests itself in several ways.  First, some retailers are considering shorter terms.  As a corollary to that decision, they need to decrease their capital investment in new stores, which creates incentive to increase the scope and cost of Landlord Work and Tenant Improvement Allowances.  Second, the number of temporary locations (“temp deals”) has increased significantly.  Although temp deals have always been popular over the holiday season, they have now become ubiquitous throughout the year.  Sometimes, the temp deal includes the option of the tenant to extend the lease into a normal, full retail term.  On a stand alone basis, a temp deal is a very different kind of negotiation and documentation exercise than a regular retail lease.  When a temp deal is combined with an option for a longer term, the negotiation obviously mirrors that of a typical, long-term retail lease.  Third, and probably most obvious, there is increased interest on early termination provisions, including the host of issues that they implicate.
2.
Particularly in the wake of hotly negotiated and/or contested store closures, various traditional issues related to tenant default and landlord remedies are “top of mind,” not just for retail leasing lawyers, but for store development business executives as well.  These issues dramatically impacted negotiations concerning store closures.

3.
For example, many retail tenants found it difficult to engage landlords concerning lease termination arrangements, including termination fees.  Many of those retailers have renewed interest in mandatory ADR, including baseball arbitration, to resolve such disputes more promptly in the future.

4.
Retail tenants have renewed interest in developing an aggregate limitation on future damages resulting from a lease termination.  These caps are, under current proposals, applicable not only to accelerated rental remedies, but periodic rent collection remedies as well.  (Similarly, removal or limitation of acceleration remedies is discussed more frequently, although in many instances, landlords recently elected not to accelerate remedies, finding that periodic rent collection was a more effective landlord collection strategy.)
5.
In many of these termination negotiations, the treatment of the Tenant Improvement Allowance was a pivotal issue.  Consequently, the treatment of that issue in connection with lease termination is receiving heightened attention.  Essentially, tenants want to remove or limit the obligation to pay back TIA’s in the event of a termination.  They also want to remove any obligation to reimburse the landlord for the costs of Landlord’s Work.  The traditional aversion to paying for improvements for the benefit of a replacement tenant has received renewed attention.  Sometimes, however, landlords obtain reimbursement for these types of costs without identifying them as such (e.g., by insisting on more months of rent as part of the termination fee).
6.
In many general economic downturns, retail chains find it more efficient, at least for very underperforming stores, to close a store and continue to pay rent (at least for some reasonable period of time during which the landlord can find a replacement tenant).  Particularly if the lease contains a rent acceleration clause and an operating clause, this strategy is more difficult to implement.  Consequently, tenants are (again) re-thinking operating covenants, including their duration, number of days and hours, liquidated damages, and co-tenancy conditions.  Many people on the business side have renewed interest in requiring landlords to mitigate damages more effectively.  (Particularly in states where it is lawful to shift the mitigation obligation from the landlord to the tenant, this was an important stumbling block in lease termination negotiations.)
7.
Although, as a theoretical matter, one could imagine that retailers would be re-assessing strategies related to provisions concerning recovery of attorney’s fees (in particular, whether they are one-sided or mutual), interest rates and late charges, those provisions have not been too controversial to resolve in the past and do not appear to be becoming more difficult to resolve.  It is true, however, that negotiations concerning the discount rate applicable to the rent acceleration formula have received somewhat heightened renewed interest.
8.
Retailers who did not negotiate sufficient notice and opportunity to cure provisions, definitely found the down turn to be even more difficult.  Naturally, they have expressed more interest in those topics on a going forward basis.  This same general experience also applies to incurable defaults.
9.
The need to close stores has definitely generated more intense negotiations concerning guarantees, including the length of the guaranty and the total exposure of the guarantor.

10.
Many tenants found that Tenant Improvement Allowances were entirely too difficult to collect.  This has caused tenants to push for fewer and more easily satisfied conditions to payment as well as more effective remedies.
11.
Particularly for retailers who were caught “mid-stream” (i.e., decided not to open stores after leases were executed), there is renewed emphasis on avoiding covenants to build as well as covenants to operate.
12.
Some landlords have recently insisted on fairly high “caps” on the percentage increase in CAM.  They used the fear of higher inflation as a result of the federal stimulus package as a principal ground for that position.  Now that there is wide agreement among economists that the foreseeable inflation rate is likely to be modest, tenants can utilize this forecast to bolster efforts to achieve reasonable “CAM caps” (e.g., 4%-5%).

13.
Particularly as new development has slowed down considerably, tenants have increasingly looked at locations in existing developments.  Sometimes, in those developments, signage, especially pylon signage, is scarce.  As a result, fairly detailed discussions concerning pylon signage have ensued.

14.
After the waves of store closures, several landlords have quite a bit of inventory, some of which may be “B” and “C” space.  As a result, there is an enhanced tendency to attempt to “tie” a deal at an “A” location with a deal at a “B” location, for example.

15.
Because of the recent landlord bankruptcies (both big landlords and small landlords), many tenants have given more attention to non-disturbance protection in their store development programs.
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