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When a retailers is involved in a dispute, whether it is a dispute between two retailers or a dispute between a retailer and a non-retailer (such as a vendor or a landlord), there are three basic ways to resolve the dispute:  (1) litigation; (2) settlement, including a settlement achieved by means of mediated settlement discussions; and (3) binding alternative dispute resolution (“ADR”), such as arbitration.  An increasingly common and effective form of arbitration is “baseball arbitration.”

What is baseball arbitration?  It has a couple of simple, but effective elements, which are described below.

Invoking Baseball Arbitration.  Let us assume that A has a claim against B arising out of some contract.  Let us further assume that the contract allows either party to invoke baseball arbitration (alternatively, we can assume that both parties, each acting in their own self interest, would agree, even after the dispute arose, to submit the dispute to baseball arbitration for resolution).  (If the claim does not arise out of a contract, the parties would need to agree to submit the claim for resolution pursuant to a baseball arbitration model.)
Selecting Arbitrators.  Once baseball arbitration is invoked, the parties can either agree upon a single arbitrator or, in the absence of that agreement, they can also apply to a court for appointment of an arbitrator.  More commonly, however, each party selects an arbitrator who must be (1) independent, and (2) reasonably experienced in and knowledgeable of the subject matter of the dispute.  (Frequently, in contracts that provide for baseball arbitration, precise standards of independence, experience, and familiarity are specified.)  The two arbitrators then jointly appoint a third arbitrator who is also independent, experienced and knowledgeable.  (If the two arbitrators cannot agree, the third arbitrator can be selected by a court or through some other mechanism, although that is rarely necessary.)

Discovery.  Unlike traditional litigation, many times baseball arbitration includes no discovery, such as depositions, production of documents and interrogatories.  (Sometimes, very limited discovery, usually that approved by the arbitrator(s), is allowed.)  This not only saves a huge amount of money, but also a great deal of time as well.  A key benefit of baseball arbitration is that it expedites final resolution.
Submission to the Arbitrators.  Each party then submits in writing (usually just a letter) stating its position and its proposed resolution of the dispute.  Sometimes, each party is allowed a response.  Although it is not as frequently employed, some baseball arbitrations allow an opening letter, a response, and a reply (similar to the procedure commonly employed in many jurisdictions for motions for summary judgment).

How the Arbitrators Decide.  The principal distinguishing feature of “baseball arbitration” is that the arbitrators cannot devise their own resolution; instead, they must select a resolution proposed by one of the parties.  This distinction is crucial – if each party is reasonably thoughtful, they know, in advance, that the most reasonable solution will be selected by a sole arbitrator or a majority of three arbitrators.  Consequently, by the time the parties prepare their submissions, they must critically assess their own position (commonly referred to as the “get real” effect).  In the lion’s share of cases, the two proposals will be fairly close to each other, which normally prompts a reasonable settlement.  As evidence of the importance of these incentives in baseball arbitration, many baseball arbitration disputes settle reasonably soon just after the process is invoked, even before the arbitrators are selected, and many claims frequently settle before anything is submitted to the arbitrators.
Arbitrator Characteristics.  Although it is not peculiar to baseball arbitration, the type of person selected as an arbitrator in baseball arbitration tends to be more of an “industry specialist” as opposed to a judge or lawyer who may have considerable general dispute resolution skills, but arguably not as much substantive knowledge in the particular area surrounding the dispute.  For example, in disputes between a retailer and a vendor, experienced merchants and vendor representatives make well qualified and practical arbitrators.  Similarly, in the disputes between retail tenants and landlords, persons with property management, asset management, and real estate dealmaking experience can be very effective arbitrators.  Often, parties are more comfortable with arbitrators who they perceive to be knowledgeable about the industry (“how business should be done”) – this tends to be one of the most popular aspects of baseball arbitration for retailers.  Because baseball arbitration provisions in retail contracts tend to be more specifically negotiated and typically more directed to particular subject matter, it is more common to negotiate standards for arbitrator selection that arguably tend to favor industry experts over professional dispute resolution specialists.  (Interestingly, sometimes the parties do not prefer an industry specialist; rather, they prefer judges, professional arbitrators or lawyers – this is most common when the parties prefer a result that more closely resembles how a court would resolve the matter and/or when complex legal issues are implicated.)

Additional Considerations.  Because baseball arbitration involves a relatively straightforward articulation of each party’s position and the proposed resolution (and, usually, includes little or no discovery), the process is comparatively inexpensive and less time consuming (both in terms of how long it takes to complete the process as well as the number of person hours devoted to completion of the process).  Those efficiencies, together with the experience-based specialties of the arbitrators, as well as the above-described incentives of the parties to act in a self-critical and reasonable fashion, makes the process particularly attractive to both sides of the dispute.  Retailers increasingly infuse baseball arbitration into important contracts, including merchandising and store development documentation.  Although the specifics of baseball arbitration in different contexts can vary, the base model translates well into a variety of contexts.  Because baseball arbitration is comparatively less expensive, it is not uncommon for both sides to bear its own costs and fees, although many parties rely on the “prevailing party” recovery rule, which is especially important in the case of small disputes (in order for dispute resolution schemes to be cost effective).
3
G:\Retail Practice Group\ARTICLES\TSJ - Why Retailers Like BB Arbitration 2011.doc

